
A Decision Tree Flowchart To Help You Identify The Risk That The HMRC May Challenge The Self-Employed Status Of One Of Your Sub-Contractors

In the absence of a discernable pattern

but where the engagement is on a regular

→ No → No → No → No → basis with few breaks, the HMRC's 

decision on employment status will be 

based on the balance of the answers to

Yes Yes Yes Yes the following questions, in the presence

of a written signed contract and other

↓ ↓ ↓ ↓ supporting written evidence to show 

actual working practices:

1). Does your contract stipluate that you 

     do not have to provide work?

2). Does the contract stipulate the worker

→ ← →      can choose whether to work that day?

No No No 3). Does the worker provide his own

     transport, materials, tools & equipment?

4). Does the worker have the option to

Yes Yes Yes      hire their own staff to get the job done?

5). Does the worker operate under their

↓ ↓ ↓ ↓ ↓      own trading name?

6). Does the worker have the power to 

    decide how, when and where the work

    is actually carried out?

→ ← → 7). Will the worker be paid on a fixed fee for

← Yes No No No      the whole job (i.e. not on a daily rate)?

No   Yes 

Yes Yes 

↓ (Low risk) ↓  (Higher risk) ↓ ↓ ↓ ↓ ↓

← ←
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The employment status of every worker has to be considered in the light of the specific circumstances that surround each engagement. It is possible that the same worker could be judged 'self-employed' on some contracts, but judged to be 'employed' on other
jobs running at the same time. 

The only certainty with employment status is it isn't an issue for you if the sub-contractor works and bills you under their own limited company. In all other cases, the decision on employment status will be judged after taking into account the relevance of the   
standard 'Hallmarks of Employment'. These are a complex series of considerations that have grown from Case Law and their interpretation is very subjective and difficult to apply. Should you ever suffer a Compliance visit from the HMRC, they will find it easier
to show 'emplyment' status does apply, than for you to demonstrate the opposite … especially in the absence of signed, dated and relevant contracts for EACH and every job that supports the self-employment basis of the relationship.

It should be bourne in mind that because so many workers in the construction industry work on the basis of a fixed day rate, share transport, where the engager supplies the tools and materials on-site, the bias is already leaning towards 'employment' status
for many workers who are retained, even for short periods of a few days.  If the same workers are continoulsy re-engaged, even with breaks, the problem to support 'self-employment' becomes even harder.

For this reason the above flowchart is only a rough guide to the factors that should be considered. Please contact MAAP Accountants on 01202 474545 if you wish to discuss the employment status of any specific sub-contractor cases.

One final point. The vast majority of case law surrounding employment status, is when a sub-contractor suffers a personal injury or financial loss on the job, and then contrary to your understanding of the situation, claims that they were employed by you so that  
they can make a claim on your insurance.

No Employment Status 
risk

Is the worker operating 
through their own limited 

company?

Have you engaged the 
worker only once for a 

specific job?

Do you have a written and 
signed engagement 

contract for self-
employment for the work 

undertaken?

Did you verify them with 
the HMRC and deduct 

CIS tax at the correct rate

Start

Real risk of their Employment Status 
being challenged by the HMRC 

Is there a discernable 
pattern to the way the 
worker works for you?

Do you have a written and 
signed engagement 

contract for self-
employment for EACH job 

undertaken?

Did you verify them with 
the HMRC and deduct 

CIS tax at the correct rate

A very high risk that the HMRC will view the 
relationship of one as Employment and you must 
have extensive and very strong written evidence 
to support your decision to treat the engagement 

as one of Self-Employment.

It is almost certain the Law and the HMRC will 
view the worker as your employee

Is the worker engaged on 
a non-regular basis, with 

periods of at least two 
weeks between each job 

Do you have a written and 
signed engagement 

contract for self-
employment for EACH job 

undertaken?

Did you verify them with 
the HMRC and deduct 

CIS tax at the correct rate
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